STATE OF NEW HAMPSHiRE
DL SUPERIOR COURT

ERIC MURPHY
278~201 T-CR 1049

S ..j 'There is o drug exceptron fo fhe :
: -*__Const:tutron .any more than there'is a

unrest

*ORDE'R' |

The matter before fhe court is: defendant Enc Murphy s motlon to suppress

- '.:: '.-"'a(Docket Document 17) Murphy seeks to suppress ewdence obtained durrng a fnsk of T

g _-".:'..hrs person The frrsk occurred dunng a mo‘tor vehrc!e stop Murphy argues that (a) the"_ff'_:'_' o

o kmotor vehrcfe stop was unconshtutronalfy expanded rnto a drug lnveshgatron ln the

. _ absence of reasonable and artrcuiable SUSpIC!On for the expansron see State \'2

g '-._-"'McKmnomAndrews 151 N H 19 28 (2004) and (b) the fnsk was unconshtutlona!

e _-_"'because lt was not supported by a reasonable and artrculabie susprcron that Murphy
_‘was armed and dangerous See _Stit_e_vwﬁm 167 N H 307, 310-311 (2015)

The court agrees wrth both of Murphy 8 arguments Therefore the motron to L o

X _f.'suppress is GRANTED

s communism exception oran exceptron for. e
o ofherreal orrmagrned sources of domestrc R

—Thurgood Marshaﬂ Skmnerv Rarlwav

S _ Labor Exscuitives Association, 489 11,5, L
Ay W_ e




:he courts apply thls standard generousfy, understandmg that

po_lce ofﬂcers must.make qu:ck decns&ons m the moment -"that ’chey have feamed _

. "_"_":'_"';":through formaf trammg _nd da"

- '_'they may groun d th elr reaso”ab’e suspiclon in the totahty of Circumstances

Yet thls generos:ty IS not a b!enk check The euthonty to order 4 motenst (or as i

L '._:{-m th;s case a paesenger) to splay hlmse!f arms and iegs wude agalnst a cru;ser in fulr

: -'--.-'-_:::-_'pubhc vcew on the ssde of the h:ghway, and to seerchmgly feel all portlons of that
o _.mdawduei s body, IS Ilmited by our conshtutlons One reason for thrs I:m:t IS to prevent

: }_;' :nvest:gez‘;ve searches nl‘the absence of a !awfu! arresi or probeble cause _'f: B

~1'o: day expersence the warmng s;gns of danger and that".i s



in thrs case there were no feots suggestmg that defendant Ersc Murphy was

| erther ermed or dangerous The motlon to suppress must be granted for thzs reason

lone

However the rnotron to suppress must be granted for a second reason as well

o Under our State Constltu’non a pohce ofﬂcer cannot use the fortu:ty of a treffro stop to - 3'_'3;5: e

it mterrogete metonsts w;thout reasonable susproron To be sure an ofncer mekmg a

traft‘ o stop rs aliowed to engege in famelly mnocuous conversatron about matters

- unretated to the purpose of the stop, 50 tong as the duretron of the stop is not extendedf: j-:.' i

i The perm;ssrb!e topacs of conversetron certazn!y rnolude proseso questrons ebout the

L detamee s rtmerery But our State Constrtutron forblds questrons end tactrcs thet atter

N ;;"-': the fundamentaf nature ot the traﬁ" c stop wrthout at Ieest reasonable susp:cron Al

o Reasonable suspicron was laokrng in thls oese

Faots

A trooper stopped a oer on Interstate 95 North in Portsmouth on the efternoon of "

e August29 201? The drwer wes operetmg erretrcally The trooper observed the oer

o tarlgetmg other vehrofes dnftrng wrth:n rts lane crossmg over the nght and feft dotted

| lane !mes and abruptly varymg lts speed There is no drspute that the trooper had

| .. : grounds to pull the oar over.. There Wes ampte reason to suspect that the dnvermrght S
be impagred or drstracted or sutfermg from a medical condrtaon | | | '_

The stop itself oocurred wrthout mozdent The trooper tumed on hrs b!ue i!ghts ..

and srgnaled tor the dnver to pu]t over.” The driver comp!red and pul!ed over ina normal, -

R safe and prompt fashron



.' ..LIKEW!Se: from

= __Murphy nc;r Lewen were S.ubject to outstandmg warrents | S
- As the trooper conceded his mmal susp;c:on of rmpalrmeni was dlssmated and
.-'-:'_’..1.'.resolved The trooper had no pfans (or at Ieast he did not testify to any pfans) to xssue

.'.:'f;:if“:f’.i_ewen either a crtatlon or a wntten wammg for the erra‘uc drmng that occurred during .

'-h]S hypog!ycemK) "’]Cldent

1zﬂ\!’rheugh the Tecord does not mdtcate the units of 1 measurement the court takee
Judrclal notice that in the United States blood sugar levels are generally expressed in- S
terme of mv!llgrams per decrfrter A blood sugar level of 57 mg/dl s Very low S _:. G o



:trooper testl Ied he was seekmg lnformat!on about thelrtravels' X ld 137 22

. When asked _ﬁy'he-wnshed to learn about the palrs domgs the troopers cha

- '::.'-_".f;'i_:demeanor changed and he Sald Slmpfy, Nothmg says l can t [ask.] . id 1 3? 33 As
explamed be ow the trooper was correct on thls pomt because he had not yet ai‘cered
v ':.".-'-i"_:}fthe fundamental nature of the fraff c stop Stnli the count fmds that whlle the quest!ons ': : o

: fwere cfear!y perm;smble i*he trooper s goaf was unmrstakably ciear He weshed to elther ‘
- 1_{’-‘-Jdevelop or dlsper reasonable suspfczon that the two men were brmgmg drugs from _f:: §
connectlcut to Mame on I 95 That thrs was so becomes apparent as the narrat:ve  :'?_._ _.i_; : j

'7'_-'.15_'contmues S



Murohy sard that they were oomrng from a oasmo m Conneotrout where he .' | Sy
:';_:_.E_;.'ﬁ_"{.::..".;.plagred slot machmes but drd not wm Bec:euse the car was trevelmg north on I 95 and -j.:”.: ..
o -_.because both men irved m northern Mame the ferr mferenoe woufd be that they were .E
: .that headmg home . T .. .. ._ | _ | : | _. . : | e
| The trooper was skeptrcai of Murphys account beoeuee MUl’phy.couId N ot reca” Ve

e }::*.the name of the oaemo he vrerted Addrtronalty, the trooper doubted that two men wou ld e

-':_.'.trooraer opmed that the casrno would not eI!ow the dog msrde end that the two men e
S .-:'would not leave the dog m therr oar (The trooper thus eeemmgly overlooked the ;'.:._ ' o
i possrbri:ty of stayrng the nrght rn a dog fnendiy hotel or motei) e

The trooper drd not follow up on these purported moongrurtree wath Murphy For R

-:f:_'._"_"whrle gamblrng There re no ewdenoe that he mqurred as to how many daye or nrghts

2 the trrp fasted There is no evrdenoe that the trooper asked about any other stopprng

-.-'..ipornts durmg thetnp - ) S
The trooper then returned to the driver, Lewen end asked hrm where they were SR

B comrng from At thrs pomt Lewen was stil hypoglyoemro See Hearrng Audro at 1 26 28

.'-'_”-(trooper stetmg that Lewen e blood sugar was still !ow but he could answer srmpfe oS

| .questions ) Audro at 1:47: 48 (trooper statmg that Lewen 8 behavror ooutd be '_ =

o :'unpredloteble beoause he stlif had a low blood s sugar Ievel) Lewen told the trooper that- s

he was commg from Boston whroh of course lies mrdway between the Connectrcut

- _cesrnos and the Marne state hne The trooper then esked Lewen to get out of the oar

o f-___-:_'_example there rs no evrdence thet he aeked Murphy whet the men drd wrth the dog - S



complred wrthout mcrdent

:":_'?'By th:s pornt by hls own adm:ssron 'the trooper had embarked upon a drug

raﬁ"ckmg mvestigat;on See Hearmg Audro at 1 41 12 and 1 42 54 (trooper ’CWICS

S :istatrng that the stop had “shrﬁed” into a drug trafﬁokmg Inves’agahon) The troopers e

.'.'_susplcmns of drug traﬁ" ckmg were razsed greatly, _ see Heanng Audro at 1 24 35

o '_:-'--_-":f--_!'_-'because (a) Murphys accoun‘t was susprcrouo (to the irooper at !east) (b) Murphy sald .;

S '.:'f'fthey vrsrted Conneot:cut whrch rs a drug source for northem Mame (c) Lewen sard they :_' T

o _-:""_-:_f:":'lwere comlng from Boston and (d) i’he two men were travehng oorth on I 95 to ‘rherr'_'.. T

homes m nor’chern Marne S o

The trooper expfamed that a Jarge amount of the controlled drugs commg mto

i '_:'.'3;...""{Mame are Purchased m Massachusetts Connecticut and New York The on!y mterstete.--z._...

o "i.’--:-:_'-"';::aiong wﬁ:h h|s soda and cookres so that the ’rrooper could questfon hrm pr:vatefy Lewm e

'::'*'.g :_':_'hlghway connectron be’rween ’chose source states and Mame 1s ! 95 Thus the short et

U ._:_.':'sectron of I 95 that runs through New Hampshire is part of an rnterstate drug corrrdor

o .that connects source crties south of New Hampshlre wrth destinatron Jocalltres an New

i : _"Hampshrre and Malne Additionaffy, whrfe nearby Lawrence Massachusetts rs a source

.crty for traf‘F ckers who llve in southern and mid coast Ma!ne trafﬂckers who Irve further L

o : noﬁh oﬁen (a) purchase drugs m larger quantmes (due to the tlme and dlstance

o requ:red for purohasmg trrps) and (b) travel to New York or Connecfrcut where the drugs' _' '

- _' are cheaper The oourt has no reason to doubt the trooper on ihese pomts

S However a8 expla:ned befow the fact that many Marne drug traffrckers use - 95
in New Hampshrre says nothing about the percentage of vehicles oni-95 North that
' '_contain”drugs All persons who visit the Rockmgham County Courthouse necessarily -

- travel on -Route 125 in Brentwood yet even.on a jury selection day the courthouse -
S _ Contmued on nexrpage



After Lewen gct cut of the car the trooper frrsked hrm The trooper clarmed that

. '-_he conducted the frrsk because (a} Lewen wore baggy Oiothmg that covered hrs S

o '.-."_".j:walstband end (h) Lewen s b!ood sugar levef was strll Iow end therefore hrs behavror |

: -:_f"'.}'"_-mrght be unpredrctab!e The trooper drd not drscover any weapons drugs or il

' unexplamed ObjeCfS durmg hrs frrsk cf Lewen Lewen then sat down on the front of the -

- troopers crurser and contmued to eat hrs snaok

The trooper mterrogated Lewen further about hIS travels Lewen agam stated

o i that he and Murphy were commg from Boston He sard he was at a bar encf then at a R

."-"_"-._'._casmo Lewen cculd not say Where erther the bar or the cas:no were However he S

: '-_.:'serd that he was never rn Connect:cut There is not yet an operatmg casmo in. Boston

| _--a!though there are twc casmcs m Connectrcut end two casrnos m Rhode Island Lewen i

- :': _'-:avorded eye contact wrth the trooper wh!le drscussmg h:s travels The trooper formed -

._'-;the behef that Lewen was not bemg honest

The trooper then refocused hrs attentlcn on defendant Murphy He asked e

: "'--'?..'Murphy to step out of the car Murphy ccmpiled Murphy remarned poi!te He drd not

o ) :raise his vorce or make any threatenrng gestures or reach for hrs pockets or crouch

_'mto a frghtmg stance or “biade" his’ body towards the trooper or otherwrse drsplay any
' 5|gns of aggressron resrstance of anger. As the trooper put it Murphy “comphed with

: -everythmg J asked hrm to do v |

Contmued from ,crewcus page _ : : =
traffic is only.a smal| fraction of the traffic that pesses by Needress to add Connectlcut. '

- New York and Massachusetts are large states with enormous economies and a

- combined population measured in the tens of millions. As the authorities cited below
suggest, driving from one Amer!can state to another is nct in itself, susprclous



a '-”-”_-'and therefore property sub;eoted to a fnsk on the srde of the road

: .:":-f':'ldentrfred the foltowmg reasons 'to beheve that Murphy mrght be ermed and dangerous e

(a) hrs ctothes were baggy and hrs warstbend wae hrdden

o 'f'-:(b) Lewen was e drabetro end d|abetros ere unpredtcteble

i f;f(c) There was a prt bulI in the car,
. :(d) Thrs was a drug mvestrgetton end drug traft“ ckers are often armed end

e ';..'___-.:";.(8) Murph}f lS very teil (6 5") and VSW lar 9e (300 pounds)

.':'-_.:'_The trooper had Murphy Place hre hands on the oer and separate hrs feet The e
e trooper then searched Murphy 8’ person by quedrents methodioalty feelmg at! parts of L
b his body When the trooper ran hrs hand between Murphye upper thrgh and hIS grom -_ .: 3.. o
""_}:::..3_;:.he feit an objeot | ' b R __ L S |
The trooper drd not beheve that the ob}ect in Murphy s grorn was.consrs.teht thh s
o a vreapon The object wes hard and Iumpy The trooper beheved the objeot was Irkety .

o _.'_narootrcs o

The trooper gave Murphy the optfon of either producmg the object or bemg

detemed while the trooper apptred for an arrest warrant. Murphy produced the objeot .

end serd rt wes cocame
E _Analysis
| The Sto o

| When a motor veh:cle is pulled over by & police offroer both the drrver and any L

"pessengers are "eerzed” wrthrn the meaning of Part 1, Artrote 19 of the New Hampshzre

: 'Constltution and the Fourth Amendment State v, Hunt, 155 N.H. 46‘5 470 (200?)

The trooper then hed Murphy tum around in order to be frrsked The trooper



e Ordermq Murshy ¢ Out of Th'é"'cari For Additional Questioning
About H!S _Travels B S

Dunng a traﬁ" c stop, _the ofﬁcer has the unquestloned authorrty to order the dnver

' and any passengers to get out of i:helr vehtcle for the purpose of oﬁfcer safety

G Anzona v Johnson 555 U S 323 331 (2009) seg arso Pennsvaama v, Mlms 434 U S
: 106 111 (1977) s

o An offrcer may also pu!l a dnver over based ona reasonable and good faith S
L behef that the dnvet may be ill and phys:ca!fy unfit to drive; State V. Cravearo 155 N: H

10



Rather than conversmg whrie standmg exposed te mowng ’fraffrc the

= officer prudent!y may prefer to ask. the driver of the vehicle to step out of':: o
. the car and off onto the shoulder of the road where the lnqurry may be R

S pUJ’SUGd Wlf.'h greater safety tD bth

[W[e are esked to wergh the !ntrusaon mto the dnvers persona! hberty.j

'_ occasroned not by the initial stop of the vehrcfe whrch ‘was admi’rtediy
o justified, but by the order to ‘getout of the car, We think this additional

i intrusion can only be described as de minimis. The driver is being asked

SRR - to expose to view very little more of his person than is already exposed.
i The police have a!ready Iawfuny decided that the drrver shall be: bneﬂy

. detained; the only, question'is whether he shall’ epend that penod sitting i an Lo
~the dr;vers seat of his car or standing elongsrde it. .. Whatis at most a e

S mere | inconvenience canriot prevall when balanced agamst iegrirmate T
concerns for the offfcers safety B i L

S ~s:f_‘:.Maryrand v. erson 519 u s 408 415 (1997) (“[A]n oﬁ"cer makmg a traﬁ"c stop may i

o _lorder passengers to ge‘t out of the car pendmg oompietron of the stop ”)

However Part 1, Artrole ‘!9 of the New Hampshare Constltuhon parts ways wrth

| -".-_the Fourth Amendment when ;t comes to ordenng a passenger suoh as Murphy, OUT'in |
. the oar for purely mvesfrgafrve rather than safety purposes Under OU" Sta'te ”

Constrtut:on absent a safety eoncem the oﬁ’“ icer needs reaeonabie and emculable o

"_-:":_'susprcron to order the passenger outSIde See_ﬁg_ Statev Moore 151 N H 288 291 TR

) "'_-"'7’8 (2004) (The g objeotrve feots were sufﬁo!ent to create | an mdependent baers for

R hawng reasonabfe amcufabte susprclon ihat the [passenger] had been was or was

.."about to engage in onmmaf actrvrty and thus allow an expensron of the soope of the o
o __mltlal stop Thus these facts jus’uf ed the officer's request that the {passenger] exrt the _ |
;'-"vehrole wsthout vnoiatmg her State constrtutaonal rights.”). Under the federal constitution;,

.---the oﬁrcer can order a passenger to leave the vehicle for any reason s0 Jong as the

': - _duratron of the stop is not extended in the absence of addltlonaf reasonable and

.artrculable susprcron

11



o mvestlgat:ve motor vehtcle stops

Thzs m“f between the sta‘te and federai cons’fltutions resuits from i:he slrght but L

matene!ly dn‘ferent ways 'i:he two const;tui;ons hmit ihe permlssm!e scope of

.-Under both constltutfons atrafﬁc stop "musi be cerefuliy tarfored to !ts R
e '::.fsunderlymg justrﬂcatlon must be ‘temporary and iast no Iongerthan |s necessary to o

L '_-'_._3:_-:'effectuate the purpose of the sfop r Fiorlda V. Rover 460 U S 491 500 (1983) see

i afso Rodrlouezv Un:ted Stetee 135 s Ct. 1608 1614 (2015) McKmnon~Andrews 151

o E.N H at 22 Statev Nilchelson ’160 N H. 270, 274 (2011)

g _"'-'__'.."f_fmclude the mvestpgahon of any past present imm:nent or p!anned crammar actawty or
E commumty caretaklng need 1f the oﬁ“ oer heppens to stumbie across reesonable end

B artlcu!able susp;cron for such matters See _g_ State v Saqe N H 180 A 3d '_ '_ ;

. .:_.'.__j'f"1098 (N H 2018) (stop for speedmg was Iawfully expanded mto a DUI mvestlgatlon |

B .-3:'_ _ because the ofﬂcer gamed reasonabfe and art;cu!able susplmon of that offense) State e

_' _.v Bfesdell Moore 166 N H '183 18? (2014) MckmnomAndrews ‘151 N H et25

'-Under both constitutlons in the absence of such new reasonabie end arhcuiabf

: --..'SUSpICIOﬂ the stop cannot be pro!cnged beyond its natural duration Himms v, Caba!fes T

| . _'543 U S 405 40? (2005) (A seizure that is Justfﬂed solely by the mterest in lssumg a g

o . wammg tucket to the drlver cen become unlawfui if lt is pro!onged beyond the tlme

_ reasonab!y requ:red to complete that mission.”): Rodngue 135 8 Gt at 1612 (“We_.'-'

o : ho!d that a pohce stop exceedmg the time needed to handle the meﬁer for whrch the E

L 'stop was made wolates the Conshtut;on s shield against unreasonable se;zures ")

" Arszona v, Johnson 555 U S at 333; McKmnon-Andrews 151 N.H. at 25

12

":'-Z—Under both constltu’ﬂons the scope and duretlon of the stop can be expanded to o



:_'--etfort to develop reasonable end ertrculable sueplcren See Arrzone v, Johnson 555

| «However under the federel constrtutlon 50 leng es the stop re not extended

E beyond |ts mherent duretlon the eﬁ’" cer is free to lnqurre rnto unrelated rnetters in an. B

o __U s at 333 ( An ofﬁcers”mqumes mte rnatters unrelated to the Justrﬁcatren for the trafﬁc
e __.-_.:;":.';'-}_.:Stop. thrs Court hee mede ple!n do not convert the enceunter rnto somethlng other then

a lawful serzure so long es thoee mqurrres do not measurably extend the duretron ofthe:?

e "stop ”) Unrted Stetesv Femandez 600 F.3d 56, 60 (’lst Cir. 201 0) Unrted Stetes v

: haney 584 F 3d 20 26 (’l et Clr 2009) Thus under the Fourth Amendment the
S :."f___-_rscope of questlomng is llmrted only because the duratron ef the stop rs lrmrted lt fellows'_f'." i
it :' thet under ‘federal Iaw the ofﬁcer conductrng the stop mey routmely eek for the

s .:".':"::-_"{f:passengers rdentrf catron Cheney anci questlon the passenger outsrde of the drlvers e

L presence about eny matter

: -ln contrast under Part 1 Artrcle 19 the scope of polrce questronmg cannot

i erther (a) prolong the stop or (b) "change the fundamental nature of the stop” in the

EREa absence of newly developed reesonable end artrculable eusprcron Mrckmnon-Andrew_s_.-._._ S

| 151 NH at25

lf the questron is reasonebly related fo the purpose of the stop, R
- constitutional violation occurs. - If the question is not reasonably. related to S
. the purpose of the stop, we must consider whether the law enforcement
- officerhad a reasonable; articulable suspicion that would justify the
- "queetron If the questron IS 80 justified, no constrtutrenal vrotatron occurs,”

: “Under both conetrtutrons the officer is free to demend the drlvers ficerise, venfy
"that it is valid, and verify that the driver is not subject to any warrants, - See State v.
- Dalton, 165 N.H. 283,266 (2013) (“The bare essentials: of a ‘routine traffic stop’ consret
- of causing the vehrcle to stop, explaining to the driver the reason for the stop, verrfyrng

. the credentials of the driver and the vehicle, and then i Issuing a citation or 4 warning.”

~(quoting 4'W. LeFave Search and Serzure A Treatise on the Fourth Amendment§

| .-'__-9 3(0) at 507 (5th ed. 12012)),

43



In the absenoe of a reasonable oonnectaon to the purpose cf the: etop ora
reaeonable articulable. susmoron we must consider whether in hght of al!
~the c:rcumstances and common sense, the question i lmpermrssmly

prolonged the detentron or ohanoed the fundemental nature of the stog it |

(emphasas added and |nternal bracketmg removed) Thus for example m Bleedetl-"ii-_{]}_ i_ e e

: ~Moore Moore the New Hampshrre Supreme Court heId that an oﬁ' icer transgressed Artrcle 19

e b by aekmg a dnver who wae stopped for a defectlve tal!hght to stlck out hlS tongue Thre

s request wes made to determme whether the drlvers tongue was coated m a manner the =

' off cer beheved oouid reveal reoent maruuana use The court found that there was no

e reasonable susploron for such an mveetzgation The court then found that whrie

3__.._-__'.:';;::;mspec’ong the dnvers tongue dld not prolong the stop, rt did change |te fundamentaf T

B nature

e : Aithough the bnef mepeotron of the defendants tongue drd hot profong the

. stop; we conclude that the search altered the fundamental nature of the S

~consumption, he would certainly récognize that the officer's reqiiest to see
- -his tongue changed the fundarnental nattre of an otherwrse routme trafﬂc
stop E I N : _

E _f-'_'__._'Bleedei!—Moore 166 N H at 190 (mterna! citation ormtted)

Acoordmgly, .under Part 1 Artzole 19in the absence of gither (a) reasonable and L

' artrculabfe sueprcron or (b) a safety concern an officer cannot generaity ask a.

. .'_passenger for tdentrf‘ oatron or to get out of the car. See e &.g., Robbms (upho!dmg the .

request for paseenger |dent1t" oatron because the officer articulated an object:veiy

N _reesonab!e safety concern)

= . ~Tobe sure even under Part’i Artrcle 19 an ofﬁcer may engage in "faoi'ally ._ :

. mnocuous” dsalog that the deta;nees “would not reasonably perceive as altering the

14



. .:_.fundamentat nature of the stop McKrnncn-Andrews *}51 N H 25 Such d|atog

- ."--.";1‘:f'_-'._'|ncludes as pertment to thrs case a few prcsarc questrons” about the detarnees :

s -_'3_':'_-_--__"?-"mnerary !d at 28-29 (Brodenck concurrmg)

. B A Dllcatron Ochvem!nu Law R

(1) The Troocer Lacked Reasonable And .
T Articulable: Suspicion Of Drug Trafﬁcklnq
When ‘The Trooper Had. Murphv Get Out Of
The CarFor Questronmq ‘

The trocper iacked reasonable and artlcutable susprcacn to Iaunch what he

E descnbed as a "drug traﬁ" ckmg :nvestrgenon ’ AH that he knew was that (a) Lewen and o

e Murphy were travethng north cn l 95 to ncrthem Mame where they Ilved (b) Murphy

e '_'j:;_-'could not name the casmc he wssted in Connectrcut and (c) Lewen WhO SU” had fOW

i wsuted a casrno anct never stopped in Connectacut

Beyond the apparent dlscrepanctes inthe two men s accounts there was nothmg |

= ':'-out cf the crdmary There were no rndlcra of past,’ present or planned drug use There

: “were no apparent objects in the vehacie sven arguab!y connected to drugs (such as for

' '_ example hypcdermrc needle covers cutstraws pipes, spocns burnt or unburnt

. alumfnum fo:l knctted piastrc bags strcng odors, odor maskmg de\nces multtple ceH

: phcnes etc) Addltrona!fy, whrle nervousness may not be a strong mdlcator of -

somethmg tc hrde in thts case nelther the driver nor the passenger were nervcus
'anx:ous shakmg or outwardty feartu! The driver was drscﬂented due to !Ifness The

. passenger Murphy, was carm

15



from these Tacts: that_a Iargé"mount' ffhe contro”ed__drugs that. reach :

“nortnern Maine do

lt Is absurd on :ts face to suggest that drug couners make up

' than a smaH fractron of drrvers on l 95 wsth Mame Ilcense plates See Uruted

___-;;__States v. Wisnlewskr '358 F Supp 2d 1074 1093 (D Utah 2005) ( [T]ravelmg o :_-i ‘drug S

'_ fcomdor cannot reasonably support a susp:o;on ihat the traveier is carrymg contraband S
= 'To so hold would grve !aw enforcement ofﬂcers reasonable suspuc:on that every veh:cie SR

o 2:_'__.zion every ma;onand many mmor—thoroughfares throughout this country was 'transportmg

s 'drugs ”) Un:ted States v, Beck 140 F. 3d 1129 1138 n. 3 (S‘rh Cir. 1998) (c;trng cases

"__frecogmzmg that among other piaces Colorado Texas Flonda Arrzona the entlre B

West Coast New Jersey New York Clty Phoemx Fort Lauderdale Housfon Chlcago ::'_3"3."3' i

. -.'.._and Dal!as are drug source cmes or stafes) State v, Quwk, 842 N E. 2d 334 343



: :(lnd 2006) ¢ [C]onsrdermg the substanttsl number of states and ortres that have been |

. .__';':_.'_‘:"_"'"ec:tmty ")

e 5'-""_..1.casinos

Eclesrgnated as sources of drugs a motorrst in our haghly mobrle socrety wouid be hard -
e _fpressed not to trevel erther from to or through a. drug source jurrsdzotron We conclude f::;:_';;::-__'

e :';@.fthe source state olesrgnatron rs a non—tactor to support reesonabte susprcron of ortmmat e

Murphy s mrtnal statements were hardly probiemet!o The trooper lnztrally asked

| -"-';Murphy where he wes commg from He sero’ that he and Lewen vrsrted a Connect;out

o :_";f.'oasrno As the trooper noted durrng hrs testlmony, Conneotlcut has two very large

;_M:urphy forgot the neme of the cesmo he Vrsrted Thts Is surpnsmg, but both

L f:'-;:casrnos have peculrar names (l e Mohegan Sun and Foxwoods) A t' rst trme or
-:_’:y:;f'oocasronal vrsrtor m:ght forget the brand name Murphy s lnab:llty to name the casrno L
' e, wsrteo was therefore only slrghtly troublmg and wes oertamty not an mdrcation that o

e -:'_.?_he was a drug trafﬁoker

Murphy and Lewen had a dog wrth them and the trooper drd not belreve that a.

"oasmo would have aflowed the dog msrde Yet the Conneotrout oasmos are sufﬁcrently o

: drstent from northem Mame to suggest that Murphy and Lewen would have stayed at

AR least one mght lt is no longer uncommon to travel with pets and iti is not dlft“ cult to fmd o
e "_pet-frlendly hotels or moteis The presenoe of the dog in the car did not make Murphy s

L -: account less lrkely

. '_: Lewen s account was d:fferent than Murphy s but by the troopers own’
: ':'adm:ssron Lewen was stlll recovermg from a bout of hypoglycem;a that left hrm e

| 'disoriented and unable to drrve Indeed, the trooper crtecl Lewen s ongomg low blood

7




dfhyddrtbfhbad

-+ Nefther man had any reason to beievs that theirstatements about thei trp were

ticulable s ug_pl_c_lon_--iq,h@he_yé:"lf__hgéle.éviie'n' and Murp hyweredrugcounersor traffickers,

| Sugn). Therofrs, they had o resson fo

o t_ eri._lfff

days, as it they were providing an ai,

~ ombarassing pursuts that some people wo

- religion; a “swingars” event; an LGBTQ event |

emaﬁrathand(ethemed'cafemergencybroughfonbwowbiood o
e the trooper a blow-byblow accountof i
Furthe, there are a groat many lawfut bt~

. lon, a “swingers" event; an L¢ Nt if the attendes rem'ains'cfos';éted;'_a_kaf!y'io_._"f."_
';-_:'p_'r‘esf_ient'po:!_ice.viq_lence; a visit to an impris i ' ' arrassing

L ~disease or condition:; an extramarital affair;
- and; of_c_o:urse,._-___a'S_tar_Tr'ek'conVGn'tion: :

18



3_5:_:' "Reeeonable arfrculeble suspicron refers to euaprcson based upon specmc o i

_ arhculable fects__ teken togeiher wrth retronei mferences from those facte thet the

ufe':person stoppeci hee been le or rs about to be engegec! |n crrmmal ect:wty &

.“:'_*:.:_"’E;'.'i:_"_'.Robbme 170N H af 207;. see alsg Mcklnnon-Andrewe 151 NH. at 2526, “The

: ;-jamculated facts must leed somewhere specrﬂc not just to a generel sense thet thrs rs

e .'_:?.5::.11:probably a bad person who may have comm:tted some kmd of crrme' g Id e

_f'-f_-'The court hae grven oarefu! consrderetron to aII of ’che facfs known to the trooper

| at the trme that he hed Murphy get out of "the car The ccurt has elso v:ewed those fecte

"pecual trammg in drug treﬁ‘ ckmg in New Englend an i i

_-;_-‘lsubstant:a! expenence in 'drug mterdacfron However even grvrng substentaaf deference e
o '__:'.'to the troopers vrews the court stlfl cennot f" nd any‘thmg mcre than a hunch See Stete f

S v Mfohe!son 160 N H 2?0 273 (”010) (A reeeonable eusmcron must be more than a

G . '_fl-_hunch[ ] } g 180 A 3ci at 1102 ('Although we recogmze that expenenoed oﬁ“rcers_._'-: i
L perceptrons are entiﬂed to deference thrs deference should not be blmd ”) -

(3) Removmq Mu_phv From The Car Did Not
Extend The Duration Of The Stop L

The trooper mltrated the traﬁ" ic stop for !ew enforcement purposes However he SRR
. ..3C.lUiCkf}/ determmed thet the drrver wes suﬁermg from a medrce! condahon Because the .
'trooper drd not p?en on rssumg either a c;tetron or a warning, the stop was trensformed -
rnto a comm umty carefekmg Operetlon The natural duretron of the stop wou!d ccme to . N
- I_.e olose once (a) the trooper estab!:sh ed thet Lewen was vehdly hcensed end the cer |
' vehd!y regsstered and (b) Lewen s biood sugar level returned to normal and he was fit to

o _drrve

. -v']g-. .



: _r’ch Amendment anafysrs ends h__éth respec g
rdle rmg :_urphy ;to get out of the car for qu

A ofe

4);}' Removmq Murohv From The Car For - \
Q uestronmo Altereg: The F unda'Mental :"
Nafure OfThe Stoo T

From the trooper s perspectrve it had become a drug traﬁ";ck;ng mveshgatron and

o ._._Murphy was no longer a mere passenger but a crrmma! suspect From the perspeotlve
| ';:'_: of a reasonablo passenger lt would have been clear that the trooper S foous had moved

S ___beyond the drlvers weli berng The passenger wouid know that (a) a !aw enforcement

20



d' future wrongdomg, abseni an mdependent i

s true that in Robbms the New Hampshrre Supreme Court expressed some i

e openness to reconsrdenng the fundamental nature" rufé .f_héf ptrecogmzedm MQ@—U—Q& el

L Supreme Couri: has smce cfanﬁed the Fourth Amendment standard However

'.-_.McKlnnon-Andrews remams bmdmg and authontatrve state constltuhonal precedent that:;-.i{.-_'_ = oy
-"'thrs court must apply L B | |
5 Concfusron | | s o
Tns motron to suppress must be granted because the trooper unconstltutaonaﬂy _ - r
o :expanded the scope of the trafﬁc stop in wolat:on of Part 1 Artscle 19 of the New S |

S Hampshrre Constltutton

21



i "_.Justtfred m makmg an rnvestlgatory stop, he mey a!so conduct a protectrve frrsk rf the ey

durmg e trafﬂc stop only rf the of‘ﬁcer has reasonab e and ar‘ircu!ab!e suspzcron that the

i "_rmed and dangerous See Terrv V. Ohro 392 U S ’f 27 (1968)

::'__ {T]here must be a narrowly drewn euthorrty to perm |t a reasonab!e eearch
i.i:__-for weapone forthe pohce oﬁ’rcer where he has reason to

pamcufenzed suspicron or ‘hunch but to the
enoes whrch he rs entrtied to draw from the facte

':f.spec__rﬁo reaeonable mfer

e rth 873 F Sd 349 354 (1st Clr 2017) Broadus 167]\3 H at310(0nce an ofﬁeer is

G oﬁ‘ cer reasonably beheves the rndrvrduaf IS armed end preseni!y dangerous The

. __ .i::'purpose of a. protectrve frrsk rs not to drscover evrdence of a cnme bu’t to aHow the

P i __'_ofﬁcer to pursue hrs mvestrgatron wrthout fear of v;olence Therefore the frrsk must be 3

" .

| g'.__'-etricﬂy conﬂned to whet is mmrmaf!y necessary to drscover rhe presence of a weapon s

'. "_'-'-_.(fnternal brecketmg quotatrorr marks and cri’atlons omrtted)) Stei‘ev Mrchelson 160

N H. 270 272 (2010) Statev Roach 141 NH. 64 67 (1996)

D .-When asked why he frfsked Murphy the trooper cited the fol!owmg

e '~Murphye bagay ciothee

| '-Murphy s large Size;

.~Lewen 8 low blood sugar

. gg

| 'Under borh the Fourth Amendment and Adro!e 19 en oﬁr cer cen frrsk a deramee - i




s __e standmg alone rs not.suggestwe of weapons possessuon See __g Umted States

: '_"'Q'-.':-_:"-'_3because he fs “pre’fty_._bilg"’- . Murphy m,

edfbe ts_ may':be' more common than tucked s__lrts In B

th New Hampshlre_-_Su

ize. ¢ _m'lh’fates m the State s favor bui barely so A detarneelsl'f;'?f' |

:'.'5"v T'h'omas 863 F 2d 622 629 (Qih Clr 1987) (ofﬂcer oannot fnsk suspect mereiy '5_: SR

Lewen s !ow b!ood sugar was not ewdence that Murghy mlght be armed or _' ':‘ 3_ PR

LR _dangerous Lewen s medlcal cond:tton is not relevanf



| 5'-_.".'_'..;.-faotor to be oonsrdered |n deterrnrmng whether a detalnee may possess an addrtrona!

The dog m the car was not suggestrve of weapons possessron tt rs true that (a)

a dog oen be deployed as a weapon and (b) the possessron of a weapon |n e oar rs a S

-
T

S '.-"weapon on hrs person Thus for example m Mrchaelson the court uphetd e fnsk when

- i_-_._:.f;'a b!oodred drrver otarmed thet he had just been a f ght eno‘ had a bat rn hrs oar t‘or se!f~.- " e

S :_.::_"defense However |n thrs case there was no evrdence from whloh the trooper ooutd

o A -i_have rnferred that the dog was trarned to be used as a weapon

The fact that the trooper beheved Murphy lred about his travets and the ensurng

Lo -;_drug rnvestrgatron ere entrtled to onty mrnrmal werght As noted above the trooper

| ’"-'-';'fi;laoked reasonable and artioutable susprcron that Murphy was a drug trafﬂcker

CEF _-:F urthermore as explained above there was nothrng partlcutarty rmptausrbte about

: .::;-_.:;Murphys account More rmportant Murphy was not under mvestlgatton for a orrme of

o '}_.'_1;';;:_;'-'vrotertce and the trooper had no reason to betreve thet he had ever used vrotence or S

S _'._'.:'threatened anybody w;th vrolenoe tn order to fnsk a detarnee an otﬁcer needs speorfro -

i reasons to belreve that the mdrvrduat may be armed not merely reasonable susproron to |

o questron the mdrvrduai about drugs

Thus regardless of whether the trooper unoonstrtutrona!ly expended the scope ot S

. the trafﬂc stop the motron to euppress must be granted beoause the trooper faoked
e reasonabte and artroulable susplolon to belreve that Murphy was armed and dangerous

' prlogu

Stepprng baok we see two mterstate travelers usrng the publro hrghway One

S has a medloat oondrtion They are both lmmedrately questloned as a way of soreenmg |

o 3to determrne whether they are possrbie drug traffickers. Thrs soreenrng is based 50 ety '

- o4



R any observaﬂon of anythmg specn‘“c to drug use or dmg posséé’éion'_-: e
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